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817-1705-1 Purpose. The purpose of this chapter
is to establish the requirenents for applicants and
reci pients of nedical assistance. Applicants and
reci pients shall

(1) Assign their rights to third party paynents

and nedi cal support; and

(2) Cooperate in obtaining third party paynents

for nedical assistance, pursuing any third
party who may be liable for nedical support,
and obtaining child support.

[ Ef f 08/01/94 ] (Auth: HRS 8346- 14)
(Inp: 42 C.F.R §8433.138, 433.145, 433.146,
433.147; 45 C. F. R 88232.11, 232.12)

817-1705-2 Definitions. As used in this chapter:

"Assignment™ means assigning to the departnent, in
witing, the right to obtain nmedical support and ot her
third party paynents.

"Caretaker relative" neans a relative who provides
care and supervision to children.

"Fam | y" nmeans person or persons applying for or
recei ving assi st ance.

"Heal th plan" neans any health plan contracted
with the departnent to participate in QUEST.

"Third party" neans any individual, entity, or
programthat is or may be liable to pay all or part of
t he expenditures for nedical assistance furnished.

"Title 1'VD' neans Title I1VD of the Social Security
Act, child support enforcenent program (42 U. S.C. 88651
t hrough 658, 660, 664, 666, 667, 1302, and 1396a(25).

[ Ef f 08/01/94; am 01/29/96 ] (Auth: HRS 8346-14)
(Imp: 42 C F.R 88433.138, 433. 145, 433. 146, 433.147;
45 C.F. R 88232.11, 232.12)

817-1705-3 Adm nistrative procedures. (a) The
adverse action notice requirenments of chapter 17-1713
shal |l apply unless otherwi se indicated in this chapter.

(b) The adm ni strative hearing requirenents of
chapter 17-1703 shall apply.

(c) The departnent shall restore to the
i ndi vidual any future rights to benefits assigned to
t he departnent when nedi cal assistance term nates and
after all nedical expenses have been net.

[ Ef f 08/01/94 ] (Auth: HRS 8346-14) (Inp: HRS
8346-14; 42 C.F.R 8433.148; 45 C. F. R 8205.10)
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8817-1705-4 to 17-1705-5 (Reserved).

SUBCHAPTER 2

ASSI GNVENT OF AND COOPERATI ON I N OBTAI NI NG
TH RD PARTY PAYMENTS

817-1705-6 Purpose. The purpose of this chapter
is to establish the requirenents for assignment of and
cooperation in obtaining third party paynents that
applicants and recipients shall be required to neet to
recei ve nmedi cal assi stance. [Eff 08/01/94
(Auth: HRS 8346-14) (Inp: 42 C F.R 8433.137;
433.138; 45 C. F. R 8232.13, HRS 8346-37)

817-1705-7 Medical assignnment requirenents. (a)
Al'l individuals applying for or receiving nedical
assi stance shall assign to the departnent or health
pl an:

(1) The individual's rights to any third party

paynents; and

(2) The rights of any other famly nenber

included in the application or receiving
assi stance for whomthe applicant or
reci pient can |legally make an assi gnnent.

(b) Assignnment of right to paynents shall not
i ncl ude assignnment of rights to nedicare benefits.

(c) An applicant or recipient shall informthe
departnment or health plan of an involvenent in an
accident wwthin thirty days of the accident.

[ Eff 08/01/94 ] (Auth: HRS 8346-14) (Inmp: HRS
8346-37(b); 42 C.F. R 88433. 145, 433. 146)

817-1705-8 Cooperation requirenents. (a) Al
applicants and recipients of nedical assistance shal
be required to cooperate with the departnent or health
plan in obtaining third party paynents unless there is
good cause for refusing to cooperate.

(b) Cooperation shall include:

(1) Identifying any third party who may be |iable

for services covered under the nedicaid or
t he QUEST program

(2) Providing relevant information or attesting

to the lack of information, under penalty of
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perjury, to assist the departnment or health
pl an in pursuing any such potentially liable
third party;

(3) Appearing at a departnent designated | ocation
to provide information or evidence rel evant
to the case;

(4) Appearing as a witness at a court or other
pr oceedi ng;

(5) Paying to the departnent or health plan any
support or nedical care funds received that
are covered by the assignnent of rights; and

(6) Taking any other reasonable steps to assi st
i n securing nedical support and paynents.

[ Ef f 08/01/94; am 01/29/96 ] (Auth:
HRS 8346-14) (Inmp: 42 C F. R 8433.138; 45
C.F.R 8232.13)

817-1705-9 (Good cause determnation. (a) The
departnent shall make a determ nation that cooperation
is against the best interests of the individual or
other famly nmenber to whom financial or nedical
assistance is being furnished when it is anticipated
that cooperation will result in reprisal against, and
cause physical or enotional harmto, the individual or
other famly menber.

(b) \When the departnent determ nes that good
cause exists, the departnent shall nake a further
determ nati on of whether collection activities could
proceed without risk of harmto the famly provided the
activities wll not involve the famly's participation.

(c) The determ nation shall be nmade on a
case-by-case evaluation of the circunstances and the
famly shall be notified of the decision.

(d) The good cause cl aim procedures of subchapter
4 shall apply. [Eff 08/01/94 ] (Auth: HRS
8346-14) (Ilnmp: 42 C.F.R 8433.147; 45 C.F. R 8232.40)

817-1705-10 Denial or term nation of nedical
assistance. (a) The departnment shall deny or
term nate nedi cal assistance to any applicant or
reci pient who refuses to cooperate in obtaining third
party paynents, unless good cause exi sts.

(b) The departnent shall deny or term nate
medi cal assistance to applicants or recipients who
refuse to assign the individual's own rights or the
rights of any other famly nenber for whomthe
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applicant or recipient can legally make an assignment.
(c) The departnent shall provide assistance to
i ndi vi dual s who:
(1) Cannot legally assign the individual's own
rights or the rights of other famly nenbers;
(2) Have good cause for refusing to cooperate;
and
(3) Wuld otherwi se be eligible for assistance
but for the refusal by a person legally able
to make the assignnment or to cooperate.
(d) Any individual denied or term nated for
medi cal assistance as a result of refusal to assign the
individual's rights shall have the right to a fair
hearing. [Eff 08/ 01/ 94 ] (Auth: HRS 8346-14)
(Inmp: 42 C F.R 8433.148)

8§817-1705-11 to 17-1705-15 (Reserved).

SUBCHAPTER 3

ASSI GNVENT OF AND COOPERATI ON I N OBTAI NI NG
MVEDI CAL SUPPORT

817-1705-16 Purpose. The purpose of this
subchapter is to establish the requirenents for
applicants and reci pients of nedical assistance.
Applicants and recipients shall:

(1) Assign their rights to nedical support; and

(2) Cooperate in obtaining nedical support.

[ Ef f 08/01/94 ] (Auth: HRS 8346-14)
(Imp:  HRS §346-37.1; 42 C.F.R §8433. 146,
433.147; 45 C. F. R 88232.11, 232.12)

817-1705-17 Assignnent of rights to support. (a)
All individuals shall assign to the state any rights
the individuals may have to receive nedical support
paynments on the individual's own behalf or on behal f of
any other famly nmenber applying for or receiving
assi st ance.

(b) If the caretaker relative with whomthe child
is living, fails to conplete the assignnent, the
caretaker relative shall be ineligible for nedica
assi st ance.

(c) The departnent shall provide nedica
assi stance to individuals who woul d ot herw se be
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eligible but for the refusal of the caretaker relative
to conplete the assignnent. [Eff 08/01/94

(Auth: HRS 8346-14) (Inp: HRS 8346-37.1; 42 C.F.R
8433.148; 45 C.F. R 88 232.11, 232.13, 234.60)

817-1705-18 Cooperation in obtaining support.

(a) Each individual applying for or receiving nedical
assi stance shall be required to cooperate with the
departnent in:

(1) Identifying and |ocating the parent of the
child for whom nedi cal services are being
cl ai med;

(2) Establishing the paternity of a child born
out of wedl ock for whom nedi cal services are
bei ng cl ai ned;

(3) Obtaining support paynents due the individual
and the child for whom nedi cal services are
bei ng cl ai ned; and

(4) Obtaining any other paynents due the

i ndi vidual and the child for whom nedi cal
services are being clained.

An individual nmay be required to:

Appear in court or at the departnent's child
support enforcenent agency as maybe
necessary, to provide information and

evi dence, known to, possessed by, or
obt ai nabl e by the individual that may be

achi eving the objective of enforcing child
support obligations;

Appear as a witness in any |egal proceedings;
Provide information, or attest to the |ack of
i nformati on, possessed or reasonably
obt ai nabl e by the individual under penalty of
perjury; and

(4) Report to the departnent any child support
paynments received fromthe absent parent.

(c) The departnent shall provide nedica

assi stance to individuals who woul d ot herw se be
eligible for nmedical assistance but for the refusal by
the caretaker relative to cooperate. [Eff 08/01/94 ]
(Auth: HRS §346-14) Inp: HRS §346-37.1, 42 C.F.R
88433. 147. 433.148; 45 C. F. R 88232.12, 234.60)

—_~
[l ®)
~—~—

—_~
WN
——

817-1705-19 Determ nation of good cause for
refusing to cooperate. (a) The departnent shal
determ ne whether good cause exists for the famly's
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failure to conply with the requirenents of section
17-1705-18:

(1) Wth respect to establishing paternity or
securing support for a child, the departnent
shal | make a determ nation that good cause
exists only if the evidence establishes that
cooperation is against the best interest of
the chil d.

(2) Wth respect to securing support for
i ndi vi dual s not covered by paragraph (1), the
departnent shall nmake a determ nation that
good cause exists only if the evidence
establishes that cooperation will result in
reprisal against or cause physical or
enotional harmto the applicant or recipient.

(b) \When the departnent determ nes that good

cause exists, the departnent shall nake a further
determ nation of whether child or nedical support
enforcenent could proceed without risk of harmto the
famly provided the enforcenent or collection
activities wll not involve the famly's participation.

(c) The good cause determ nation shall be nade on

a case-by-case eval uation of the circunstances and
evi dence provided. [Eff 08/01/94 ] (Auth: HRS
§346-14) (I mp: HRS §346-37.1; 42 C.F. R 8§433.147; 45
C.F. R 8232.40)

817-1705-20 C rcunstances under which cooperation
may be against the best interest of the child. (a)
Cooperation shall be against the best interest of the
child only if it is reasonably anticipated to result in
physi cal or enotional harmto the child or to the
parent or caretaker relative, and the harm reduces the
parent's or caretaker relative's capacity to care for
the child adequately.

(b) Physical or enotional harm shall be of a
serious nature that would affect the parent's or
caretaker relative's ability to function if
cooperation is required.

(c) A determnation that good cause exists shal
al so be applied in cases where:

(1) The child was conceived as a result of incest

or forcible rape;

(2) Legal proceedings for the adoption of the

child are pending before a court; or

(3) The individual is currently being assisted by

a public or private licensed social agency to
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resol ve the issue of whether to keep the
child or relinquish the child for adoption.
The di scussi ons on whether to keep or give up
the child shall not have gone on for nore
than three nonths. [Eff 08/ 01/ 94 ]
(Auth: HRS 8346-14) (Inmp. HRS 8346-37.1;
42 C.F. R 8433.147; 45 C.F.R 8232.42)

817-1705-21 G anting or continuation of
assi stance. The departnent shall not deny, delay, or
di sconti nue nedi cal assistance pending the final good
cause determnation if the individual has conplied with
the requirenent to provide evidence and all other
eligibility requirenment have been net.
[ Ef f 08/01/94 ] (Auth: HRS 8346-14) (Inp. HRS
8346-14; 42 C.F.R 8433.147; 45 C.F. R 8232.46)

8817-1705-22 to 17-1705-25 (Reserved).

SUBCHAPTER 4
G00D CAUSE CLAI M PROCEDURES

817-1705-26 Purpose. This subchapter establishes
t he procedures for providing notice and processi ng an
i ndi vidual's good cause claimfor refusing to cooperate
in obtaining third party paynents for nedical
assi stance or securing nedical support.
[ Ef f 08/01/94 ] (Auth: HRS 8346-14) (Inp: HRS
8346-14; 42 C.F.R 8433.147; 45 C.F.R 88232. 40,
232. 41, 232.43, 232.47)

817-1705-27 Notice to applicant of right to claim
good cause. (a) The departnent shall notify
applicants and reci pients of nedical assistance of the
right to claimgood cause as an exception to the
cooperation requirenent.

(b) The applicant or recipient shall be inforned
in witing that:

(1) The potential benefits a child may derive
fromestablishing paternity and securing
support and the potential benefits for
providing information to assist the
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departnment in pursuing third party liability
for nedical services;

(2) By law, cooperation in establishing
paternity, securing support, and identifying
and providing information to assist the
departnment in pursuing third party liability
for nmedical services is a condition of
eligibility;

(3) An unexcused refusal to cooperate shal
result in loss of nedical eligibility for the
needy caretaker relative;

(4) The individual has the right to cl ai mgood
cause for refusing to cooperate and if the
departnent determ nes there is good cause,

t he individual shall be excused fromthe
cooperation requirenents of sections
17-1705-8 and 17-1705-18; and

(5) Upon an individual's request or follow ng
recei pt of a good cause claim the departnment
shal |l provide further notice to the
i ndi vidual with additional details concerning
a good cause claim

(c) A second notice shall be provided in witing,

to applicants or recipients who claimgood cause or who
notify the departnment of the individual's intention to
cl ai m good cause.

(d) The second notice shall be provided pronptly,

wi t hout the applicant or recipient having to reschedul e
a followup appointnent. The notice shall informthe
i ndi vi dual that:

(1) The individual shall be required to provide
corroborative evidence of a good cause
circunstance as specified in section
17-1705-29, and when requested, shall furnish
sufficient information in order to allow the
departnent to investigate the circunstances
of the claim

(2) Upon the individual's request, the departnent
w || provide reasonabl e assistance in
obtai ning the corroborative evidence;

(3) The departnent shall determ ne whet her
cooperation woul d be agai nst the best
interest of the child for whomchild or
medi cal support woul d be sought or the
i ndi vidual for whomthird party liability for
medi cal services woul d be sought based on the
corroborative evidence supplied;

(4) The circunstances under which cooperation
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shal |l be determ ned to be agai nst the best
interests of the child or individual;

(5) The state Title IVD child support enforcenent
agency (CSEA) may review the departnent's
findings and basis for a good cause
determ nation and may participate in any
adm ni strative hearings concerning the issue
of good cause; and

(6) CSEA may attenpt to establish paternity and
col | ect support and the departnent may
attenpt to collect third party information
and paynent when the departnent determnm nes
that this can be done without risk to the
applicant or recipient if done without their
participation. [Eff 08/01/94 ] (Aut h:
HRS 8346-24) (Inmp: HRS 8346-37.1; 42 C.F.R
88433. 147, 433.148; 45 C. F. R 8232.40)

817-1705-28 Processing good cause clains. (a)

An applicant or recipient who refuses to cooperate and
who clains to have good cause shall

(1) Specify the circunstances which the
i ndi vi dual believes establishes good cause to
be excused fromthe cooperation requirenent;

(2) Provide corroboration of the good cause
ci rcunstances in accordance with section
17-1705-29 within twenty days fromthe day a
good cause claimis filed;

(3) Provide additional corroborative evidence the
depart nent deens necessary to make a good
cause determ nation; and

(4) Be notified pronptly by the departnment of the
specific types of additional evidence
required.

(b) \Where a claimis based upon the individual's
antici pation of physical harm and corroborative
evidence is not submtted, the departnment may at its
own di scretion, determ ne good cause based upon the
i ndi vidual's statenent and upon further investigation.

(c) The departnent's determ nation of whet her
good cause exists shall be nade within forty-five
cal endar days fromthe day the good cause claimis nade
except when:

(1) The departnent determ nes it needs additional
time because the information required to
verify the claimcannot be obtained within
forty-five days; or
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(2) The individual cannot provide corroborative
evidence within twenty days fromthe day the
claimis made. [Eff 08/01/94 ] (Auth:
HRS 8346-14) (Inmp: HRS 8346-37.1; 42 C.F.R
8433.147; 45 C.F. R 88232.41, 232.43)

8§17-1705-29 Evidence. Good cause shall be

corroborated with the follTow ng types of evidence:

(1) Birth certificates or nedical or |aw
enforcenent records which indicate that the
child was conceived as a result of incest or
forci bl e rape;

(2) Court docunents which indicate |egal
proceedi ngs for adoption are pending before a
court;

(3) Court, nedical, child protective services,
soci al services, psychological, or |aw
enforcenent records which indicate that the
al | eged father, absent parent, or others may
inflict physical or enotional harmon the
child or other famly nenber;

(4) Medi cal records which indicate enotional
health history and present enotional health
status of the child or famly nenber or
witten statenments fromnental health
prof essionals indicating a prognosis
concerning the diagnosis or enotional health
of the individual or famly if cooperation is
required,

(5) A witten statenent froma public or |icensed
private social agency that the parent or
ot her caretaker is being assisted to resolve
the issue of where to keep the child or
relinquish the child for adoption; or

(6) Sworn notarized statenents from persons ot her
than the individual with know edge of the
ci rcunst ances which provide the basis for the
good cause claim [Eff 08/01/94
(Auth: HRS 8346-14) (Inp: HRS 8346.37.1; 42
C.F.R 8433.147; 45 C.F.R 8232.43)

817-1705-30 Renewal of good cause claim (a) In
all cases where an initial determ nation has been nade
that there is good cause for refusal to cooperate, the
reci pient shall have the responsibility of renewing a
good cause claimat each annual redeterm nation of

1705-12



UNOFHCIAL
§17-1705- 37

eligibility.

(b) If the departnent determ nes that
ci rcunst ances have changed and good cause no | onger
exi sts, the departnment shall proceed to enforce the
cooperation requirenents. [ Eff 08/01/94 ]  (Auth:
HRS 8346-14) (Inp: HRS 8346-14; 42 C. F. R 8433.147; 45
C.F.R §232.47)

8817-1705-31 TO 17-1705-35 (Reserved).

SUBCHAPTER 5
TH RD PARTY LI ABI LI TY

817-1705-36 Definitions. As used in this
subchapt er

"Private insurer" neans:

(1) Any comrercial insurance conpany offering
health or casualty insurance to individuals
or groups;

(2) Any profit or nonprofit prepaid plan offering
ei ther nmedical services or full or partial
paynment for the diagnosis or treatnent of an
injury, disease, or disability; or

(3) Any organization adm nistering health or
casual ty insurance plans for professional
associ ations, unions, fraternal groups,
enpl oyer - enpl oyee benefit plans, and any
simlar organization offering these paynents
for services, including self-insured and
sel f-funded pl ans.

"Third party" neans any individual, entity or
programthat is or may be liable to pay all or part of
the medi cal cost of injury, disease, or disability of
an applicant or recipient. [Eff 08/ 01/ 94;
am 06/ 19/ 00 ] (Auth: HRS 8346-14) (Ilnp: 42
C.F.R 8433.136; HRS 8346-37(c) and (e))

817-1705-37 Determining liability of third
parties. The departnent or health plan shall determ ne
the Tegal liability of third parties to pay for
servi ces under the nedical assistance program
[Eff 08/01/94 ] (Auth: HRS 8346-14) (Inp: HRS
8346-37; 42 C.F.R 8433.138)
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817-1705-38 Medi cal paynment involving third
party. (a) The liability of a third party shall be
treated as a resource applicable to the cost of needed
medi cal services when

(1) It has been verified that a | egal obligation

actual ly exists; and

(2) The amount of the obligation may be

determined wwthin thirty days fromthe tine
of the recipient's need for nedical care.

(b) No nedicaid paynent shall be nade under a
refund plan for that portion of cost for which a third
party has been determned to be liable and
rei nmbursenent is forthcom ng.

(c) Wen the existence or extent of third party
l[tability is in question, medical assistance paynents
may be made in:

(1) Part, if the recipient has excess incone and

ot her assets; or

(2) Wole, if the recipient accepts, in witing,

an assignnment of the recipient's third party
paynment to refund the departnent.

However, when third party policy prohibits
assi gnnent of paynent, the recipient, in witing, shal
agree to refund the departnment or health plan upon
bei ng pai d.

(d) After a claimis paid or nedical services are
rendered, if the departnent or health plan | earns of
the existence of a liable third party, the departnent
or health plan shall seek reinbursenent fromthe third
party wwthin thirty days after the end of the nonth it
| earned of the existence of the liable third party.

(e) The departnent or health plan shall suspend
or termnate an effort to seek reinbursenent froma
liable third party if it determnes that the effort
woul d not be cost effective because the anmount it
reasonably expects to recover will be less than the
cost of recovery.

(f) The departnent or health plan shal

accunul ate billings with respect to a particular liable
third party for a period of one year in nmaking a
deci sion whether to seek recovery. |If the accunul ated

amount is less than $500, the departnment or health plan
nmay cease recovery.

(g) The departnment shall accumulate billings with
respect to a particular liable third party for a period
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of one year in nmaking a decision whether to seek

recovery. |f the accumul ated amount is | ess than $100,
the departnent may cease recovery. [Eff 08/ 01/94;
am 11/ 25/ 96 ] (Auth: HRS 8346-37) (Inmp: HRS

8346-37; 42 C.F.R 8433.139)
8817-1705-39 to 17-1705-43 (Reserved).

SUBCHAPTER 6
RECOVERY OF OVERPAYMENT TO PROVI DERS

817-1705-44 Definitions. As used in this
subchapt er

"Clain neans that docunent which is submtted by
the provider for paynent of health-related services
rendered to a recipient.

"Noncovered services" nmeans those services not
covered under the scope and content of the nedi cal
assi st ance program

"Provider" means a provider of health care
services, equipnment, or supplies that is participating
in the nedical assistance program

"Recoupnment” nmeans to hold back or deduct what is
due. [Eff 08/01/94 ] (Auth: HRS 8346-14) (Inp:
HRS 8346- 37)

817-1705-45 Recouprent of overpaynent to
providers. (a) The departnent shall recoup
overpaynent to providers when overpaynent occurred for
reasons including, but not limted to one of the
fol | ow ng:

(1) Ineligible provider;

(2) Noncovered service;

(3) Noncovered drug;

(4) No approved prior authorization when a

service requires one;

(5) Incorrect paynent allowance identified

t hrough post paynment review by depart nent
staff; or

(6) d aimprocessing error.

(b) The responsibility of recoupnment may be
assigned to the fiscal agent with whomthe departnent
has a contract. [Eff 08/ 01/ 94 ] (Auth: HRS
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8346-14) (Inmp: HRS 8346-44)

8817-1705-46 to 17-1705-50 (Reserved).

SUBCHAPTER 7
RECI PI ENT RECOVERY

817-1705-51 Definitions. As used in this
subchapt er

"Dependent child" nmeans a child who is under
twenty-one years old or a child who is twenty-one years
and ol der and has been determ ned blind or disabled by
t he departnent.

"Di scharge fromthe nmedical institution and return
home" neans the rel ease of the recipient fromthe
medi cal institution to the recipient's honme w thout
expectation of returning to a nedical institution.

"Equity interest in honme" neans the value to the
property | ess any encunbrances.

"I ndi vidual's hone" neans the property that the
recipient lived and had an equity interest in prior to
becom ng nedically institutionalized.

"Medically institutionalized" nmeans an i ndividual
who is an inpatient in a nursing facility, internedi ate
care facility for the nentally retarded, or a nedica
facility receiving a nursing facility level of care.

"On a continuing basis" means extendi ng w thout
interruption or break

"Reci pient" neans any individual or famly
recei ving nedi cal assistance.

"Residing in the hone for at |east one (or two)
year(s)" neans to continuously live in the hone as the
sol e resi dence.

"Survivor" neans the lawfully married spouse,
parent, natural and |egally adopted child, grandparent,
grandchil d, great-grandparent, great grandchild, and
any subsequent grandparent or grandchild with the
designation 'great'. [Eff 08/01/94; am 01/29/96
am 11/ 25/ 96 ] (Auth: HRS 8346-14) (Inp: 42
C.F.R 433.36; 42 U S.C. 81396p)

817-1705-52 Recovery of nedical care paynents
fromrecipients. (a) Paynents nade to nedical care
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provi ders and paynents made to health plans shall be
recovered by the departnent from i ndividuals who:

(1) Provided erroneous information in qualifying
for nmedi cal assistance;

(2) Failed to report a change in circunstances
whi ch woul d have rendered the individual or
househol d ineligible for continued nedi cal
assi st ance;

(3) Failed to notify the departnent that a famly
menber is no | onger a nenber of the
assi st ance househol d;

(4) Failed to pay the prem um share assessed to
the famly; or

(5 Were adversely affected by a fair hearing
deci sion, and who received nedi cal assistance
servi ces pending the fair hearing decision.

(b) That portion of the paynent to the health

plan that is assessed to the recipient as the
prem um share shall be recovered fromrecipients who
are subject to recovery.

(c) Recovery of paynents shall continue even

t hough the individual is no | onger a recipient of
medi cal assistance. [Eff 08/01/94; am 01/29/96 ]
(Auth: HRS 8346-14; 42 C.F.R 8431.230) (Ilnp: HRS
8346- 44)

817-1705-53 Recovery of m sspent funds. (a)

I ndi vi dual s subject to recovery of m sspent funds under
t he nmedi cal assistance program shall be provided
witten notice by the departnment stating:

(1) The reasons, date, and the anount of the

al | eged m sspent funds;

(2) Proposed anbunt to be repaid each nont h;

(3) Period over which the repaynent shall be

made;

(4) Method by which the proposed over paynment

shal | be recovered; and

(5 The right to request a hearing if the

i ndi vi dual disagrees with the departnent's
proposed acti on.

(b) The departnment may refer an individual to the
conptroller of the State to recover overpaynents from
the individual's personal incone tax refund when:

(1) There is a repaynent plan initiated against

t he i ndividual;

(2) The individual is delinquent in repaynent;

and
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(3) ghe anount owed by the individual exceeds
25.

(c) The departnent may place a lien on the real
and personal property of an individual subject to
recovery of m sspent nedical assistance funds. Any lien
i nposed with respect to this subsection shall be
di ssol ved upon the individual's paynent of the m sspent
funds. [Eff 08/ 01/94; am 11/25/96 ] (Auth: HRS
88231-51, 231-53, 346-14) (Ilnp: HRS 8346-44)

817-1705-54 Fraud. If fraud is suspected in any
m sspent funds under the nedical assistance program
the departnent shall refer the case to the appropriate
agency to pursue the investigation of suspected fraud
and take action as deenmed appropri ate.
[ Ef f 08/01/94 ] (Auth: HRS 8346-14) (Inmp: HRS
8346- 44)

817-1705-55 Suspension and wai ver of overpaynent.

(a) The collection activities on a closed nedi cal
assi stance case nay be suspended when:

(1) The departnent has sent one demand |etter
requesting paynent for overpaynents under
$100, two demand |l etters for overpaynents
bet ween $100 and $400, three demand letters
for nmore than $400 and the departnent's
i nvestigative and recovery services office
determ nes that the cost of further
collection action is likely to exceed the
anount that can be recovered; or

(2) The assistance unit cannot be | ocated.

Coll ection activities shall not be suspended
until the departnent has initiated action to
| ocate the fornmer recipients. 1In |locating
the former recipients, the departnent shal
use appropriate data sources such as state
unenpl oynment insurance files, state
autonobil e registration, and the Soci al
Security Admnistration's benefit data
exchange ( BENDEX) .

(b) Collection activities shall not be suspended
on any case where the court has ordered an individual
to repay overpaynents to the departnent.

(c) An overpaynent on a closed nedical assistance
case may be determ ned uncol |l ectible and the
over paynent wai ved when:
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(1) Collection activities have been suspended;
and

(2) No paynents have been collected for at |east
t hree consecutive years; or

(3) Al of the nenbers of the assistance unit
have died. [Eff 08/ 01/94 ]  (Auth:
HRS §8§346- 14, 346-44) (Inp: HRS §346-44)

817-1705-56 Limting provisions. (a) No liens or
encunbrances shall be inposed upon both real and
personal property of applicants or recipients prior to
their deaths except under the circunstances described
in section 17-1705-53 or 17-1705-57.

(b) No adjustnment or recovery shall be nade for
correctly nmade nedi cal assistance paynents, except in
the case of the foll ow ng

(1) Individuals in nursing facilities,

internediate care facilities for the nentally

retarded, or other nedical institutions for

all individuals on or after Cctober 1, 1993;

or

(2) Benefits paid on or after October 1, 1993 for

i ndi viduals age fifty-five or older at the

time services were received.

(c) Adjustnments or recovery under subsection (b)
can be made only after the death of the surviving
spouse, if any, and when there is no surviving child
who is under twenty-one years, or child who is blind or
di sabl ed as defined in chapter 17-1721.

(d) Adjustnment or recovery, if any, shall be from
t he deceased recipient's estate or upon the sale of
property subject to lien inposed under section
17-1705- 57.

(e) Recovery may be waived due to hardship for
the period the follow ng conditions exist:

(1) The estate subject to recovery is the sole

i ncone- produci ng asset of the survivors and

the follow ng conditions are net:

(A) The estate is a famly farmor other
fam |y busi ness;

(B) The incone produced by the asset is not
greater than one hundred per cent of the
federal poverty guidelines for the
nunber of survivors solely dependent on
such asset.

(2) The estate is a honestead of nodest val ue
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that is occupied by survivors who neet the

foll ow ng conditions:

(A) Lawfully resided in the honme for a
continuous period that started at | east
three nonths i nmedi ately before the
recipient's adm ssion to a nedical
institution and provided care to the
reci pient during that period that
all owed the recipient to reside at hone
rather than in an institution and has
continuously lived in the hone since the
adm ssi on;

(B) Do not own any real property other than
an interest in the hone; and

(© Have incone not greater than one hundred
per cent of the federal poverty limt.
[Eff 08/01/94; am 01/ 29/ 96;
am 11/ 25/ 96 ] (Auth: HRS
8346-14) (Inp: HRS 8346-37; 42 C F.R
8433.36; 42 U.S.C. 8§1396p)

817-1705-57 Liens on real property of
institutionalized individuals. (a) A Tlien may be
pl aced on the real property of a nedically
institutionalized individual for the anount of nedi cal
assi stance received, after a determ nation by the
departnent that the individual cannot reasonably be
expected to be discharged fromthe nedical institution
and returned hone.

(b) Alien may not be placed on the hone property
of a nmedically institutionalized individual if any of
the followng individuals are lawfully residing in the
hone:

(1) The individual's spouse;
(2) The individual's dependent child; or
(3) The individual's sibling who has an equity
interest in the honme and who was residing in
the hone for a period of at |east one year
prior to the individuals adm ssion to the
medi cal institution.
C The departnent shall not recover funds from
the lien when the individual has:
(1) A surviving spouse; or
(2) A surviving dependent child.
(d) The departnent shall not recover funds from
en when the individual has:
1) A sibling who was residing in the hone for a
period of at |east one year imrediately

the Ii
(
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before the individual's adm ssion to the
medi cal institution; or

(2) A non-dependent child who was residing in the

home for a period of at |east two years
i mredi ately before the individual's adm ssion
to the nmedical institution and who provided
care to the individual that allowed the
individual to reside at honme rather than in
an institution;
who has lawfully resided in the home on a continuous
basis as a sole residence, wthout interruption or
break, since the date of the individual's adm ssion to
the nmedical institution.

(e) Any lien inposed with respect to this section
shal | be di ssol ved upon the individual's discharge from
the nmedical institution and return hone.

[ Eff 01/29/96; am 11/ 25/ 96 ] (Auth: HRS 8346- 14)
(I'mp: HRS 88346-29.5, 346-37; 42 C.F.R 8433.36; 42
U S.C. 81396p)

8817-1705-58 to 17-1705-65 (Reserved).

SUBCHAPTER 8
TH RD PARTY LI ABI LI TY SUBROGATI ON

817-1705-66 Definitions. As used in this
subchapt er
"Subrogation” neans the substitution of one
creditor for another, along with a transference of the
claims and rights of the old creditor. [Eff 08/ 01/ 94,
am 09/ 14/ 98 ] (Auth: HRS 8346-14) (Inp: HRS

8346- 44)

ility. (a) An
formthe departnment or
n an accident within

appl i cant or recipient shal
health plan of an invol venent
thirty days of the accident.

(b) The applicant or recipient shall be required
to conplete the assignnment of rights formto assist the
departnent or health plan in subrogation action.

(c) Refusal to sign the assignnent of rights form
constitutes cause for term nation of nedical coverage
or denial of nedical assistance application.

817-1705-67 Accident |iab
in
i
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(d) Upon receipt of the assignnent of rights
form the departnment or health plan shall imediately
pur sue possi bl e recovery of nedical care expenses paid
on behalf of the recipient through the appropriate
agencies. [Eff 08/01/94 ] (Auth: HRS 8346-14)
(I'mp: HRS 8346-44)

817-1705-68 Term nation or waiver of subrogation.
(a) Pursuit of recovery shall cease i1f:

(1) The recoverable anount is |ess than the
expense of pursuing the recovery;

(2) The case is nore than five years old and
anount recoverable is | ess than $1,000 and
there are no outstanding federal or state
I ssues;

(3) The departnent or health plan does not have
any | egal recourse to pursue recovery; or

(4) The whereabouts of the recipient are unknown.

(b) Pursuit of subrogation nay be waived if the

recoverabl e amount is $100 or |ess.
[ Eff 08/ 01/ 94 ] (Auth: HRS 8346-14) (Inmp: HRS
8346- 44)
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